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Contracts Review Fall 03

Law of Obligations:

( Contract, torts, unjust enrichment, fiduciary obligation

Contract


( at the core is the promissory liability (not the written document)

(  2 elements (“promise” “that can be enforced”)


1.  “promise”



( manifestation of intention to act or refrain from acting so made so that the promissee understands there to be a commitment



a.  requires:




i.  other person (promissee)




ii.  communication




iii.  interpretation



b.  tests:




i.  subjective test





A.  promissor intended to make commitment





B.  promissee understood commitment





( “meeting of the minds”




ii. objective test (more important) – when parties agree that a commitment was made







( looks at the promissee





A.  Did the promissee believe the commitment?





B.  Was the belief reasonable?





( this is the “facts and circumstances” test


2.  “that the law will enforce”



( had to develop methods of analyses



a.  internal limitations (to enforcement of promises)




( inherently part of the legal contract




i.  bargain principle (“agreement to exchange” with “consideration”); or





A.  “agreement to exchange” with






( assent by two or more persons






( method of analysis:






1.  offer






( communication reasonably leading other to belief that can conclude a contract







( a promise asking for something in return (“price”)







(( an “offer” is a “promise”)







( test:







a.  Is an offer made?







b.  Did the offer terminate?








i.  lapse









( termination by time









A.  time stated; or









B.  reasonable time








ii.  revocation









( offerer communicates that s/he has changed mind









( offerer can always revoke, even if s/he states s/he won’t revoke









( exception:  option contract












( enforceable promise not to revoke








iii.  rejection









( communication from offeree that s/he does not accept






2.  acceptance






( assent to (all) the terms of the offer in the manner required by the offeror







( usually by:







a.  return act ( unilateral contract








( no need to inform offeror









( unless offeror would not otherwise know








( if offeror revokes in middle of return act:








i.  beginning performace is acceptance (cannot revoke); or








ii.  beginning performance makes offer unrevocable (option contract)














( more likely







b.  return promise ( bilateral contract (2 promises)







( acceptance is communicated when it is communicated to the offeror








( exception:  dispatch or mailbox rule (if properly addressed)











(– current Q of applicability of e-mail)

· counter-offer:








( may look like acceptance, but offeree creates new terms








( legal implications:








I.  rejection of offer








II.  new offer








( offeror becomes offeree (and vice-versa)





B.  “consideration”






( 2 elements (“bargained for” “legal detriment”)






1.  “bargained for”







( reliance that offeror has asked for in the exchange







( conditional gift v. bargained for exchange










(– does not have consideration)








– difficult to distinguish








– may go so far as to reach bargained for exchange (Alleghany College)






2.  “legal detriment”







( doing what not required to do, or refraining from doing what could legally do; or promising to do or not do (Hamer v. Sidway)




ii.  reliance principle (( promissory estoppel)





( promise relied upon by the other party





( must be reasonable reliance





( would be unjust not to enforce





– grew out of gift promises






– moved into commercial promises (Drennan v. Star, Red Owl v. Hoffman)





– court may limit damages to reliance and not give expectancy



b.  external limitations (to enforcement of promises)




( social, economic, policy reasons that courts will not enforce





– e.g., statute of frauds

damages



if promise:  Has promise been breached?

Expectancy is norm


( where promissee would have been had contract been performed



( in $ analysis


( “benefit of the bargain”


– difficul when we don’t know how to determine (Groves [repair cost], Peeveyhouse [dif. in value])


( where P would be –– where P is

Reliance is another option


( still subtract losing value of contract



( burden of proof for losing contract is shifted to D

Unjust Enrichment – not Contract, a separate theory


( P conferred  benefit on D, unjust to leave it there


1.   P conferred benefit on D



( D enjoyed benefit that should have been enjoyed by P


2.  unjust



( benefits are unjust unless they come from:




a.  contract




b.  gift (donation)




c.  volunteer




d.  no choice given to reject







( exception:  emergency (Cotnam v. Wisdom)

· cases where unjust enrichment applies:

I.  breach of contract; P opts to sue off the contract, for restitution


II.  supposed contract; D has excuse (e.g., statute of frauds [Reynolds])



III.  wrongful act; could sue in unjust enrichment or in torts



IV.  emergency (Cotnam v. Wisdom)

· unjust enrichment damages:



( value of benefit to D




– very different than Contract










( looks at loss to P



– e.g., Cotnam v. Wisdom, Vickery v. Richey

